FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR

5203  LEESBURQ  PIKE
FALLS CHURCH, VIRGINIA    22041

SECRETARY OP LABOR,

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA) ,
ON BEHALF OF

PAUL S. SEDGMER, JR. ,

EDWARD J. BIEGA, AND

DENNIS R. GORLOCK,

Complainants

v.

CONSOLIDATION  COAL  COMPANY,

Respondent

DISCRIMINATION   PROCEEDING
Docket No.   LAKE  82-105-D
MSHA Case No.   VINC  CD  82-16

Reclamation Services No.   60
Mine

DECISION

Appearances:

Beforet

Patrick M. Zohn, Esq., Office of the Solicitor,

U. S, Department of Labor, Cleveland, Ohio, for

Complainants;

Robert M. Vukas, Esq., Pittsburgh, Pennsylvania,

for Respondent.

Judge Moore

On the first day of the hearing Mr. Gorlock and Mr. Sedgmer
completed their testimony. Since their memories differ in some
respects from the other witnesses, I will summarize their testi-
mony first.  Considering that the events took place in April 1982,
that the depositions were taken in November of 1983 (the reporter
apparently lost the notes because the depositions were not tran-
scribed until March 1984) and that the trial took place in March
of 1984, it is not surprising that memories differ as to details.

Both witnesses testified essentially as follows.  They
were reinstated as pan (a pan and scraper are the same thing)
drivers after a lay-off on April 12, 1982.  On April 15, 1982,
they were both in a crew operating in a loop or a circle where
they would pick up dirt from one area and deposit it in another.
Mr. Taylor, the superintendent, stopped them and asked them if
they could go a little faster. Both replied that they could not
under the conditions and Mr. Gorlock mentioned that he had in-
jured his back earlier and did not intend to do it again.
Mr. Sedgmer was told by Mr. Taylor something like "I know you
had trouble in the preparation plant and came out here thinking
it would be easy..well, I'm going to tame you." Mr. Sedgmer
considered this a threat.  Both witnesses thought it was unusual
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00 tons.  Assuming that
